Improvements to System for Land Records – Andhra Prahesh

Introduction

The following proposal arose from discussions with the Government of Andhra Pradesh (GoAP) on improvements to its system of keeping land records, but the proposal is equally applicable to any jurisdiction, whether within India or elsewhere.  The proposal concerns the nature of the land records system, and it envisages a unified improved deeds based system in which the GoAP would play an active role in the registration process by checking ownership data, but it would not provide an indefeasible or conclusive title guarantee, or compensation fund.

Background

The board background to this proposal is the need to improve the land records in AP – both the system and the quality of the data.  The immediate background is the GoAP’s policy decision to introduce a title registration system in which title would be conclusive, but in which there would be no compensation scheme to support the system.  The question of the nature of the system has been investigated by officers of the GoAP, and was the subject of the recent study tour of Thailand, Australia, and New Zealand by Mr Rao, Ms Kumari, Mr Agrawal and Mr Jagannadham.
Indefeasibility and its effect
The cornerstone or foundation of a title registration or “Torrens” (as it is called in Australia, New Zealand and Canada) system is indefeasibility, or conclusive title.  The word “indefeasibility” means that something cannot be challenged or “assailed”.  Practically, this means that the courts cannot rule in any other way than that shown in the title register (except in a small number of cases, particularly fraud).  Therefore, the details that appear in the register must be taken to be fact.  The consequence of indefeasibility is that a person who becomes registered as the owner of land is to be regarded by everyone as the owner (unless he or she was a party to fraud in becoming registered as the owner).  
One consequence of the application of indefeasibility is that a fraudulent person can transfer a property that he or she does not own to an innocent purchaser for value.  Further, if this occurs, the innocent purchaser who becomes registered as the owner can keep the property at the expense of the original innocent owner.  This is to be contrasted with the position under the general law, in which the law provides that a person cannot assign or sell something that he or she does not own (the nemo dat principle).  Thus, a title registration system can operate to allow a fraudster to sell property that he or she does not own, and for the innocent purchaser to thereby acquire title to the land, even though the fraudulent “vendor” did not own the land.  
While this is a good result for the purchaser, it is not such a good outcome for the innocent original owner.  The original owner is left without recourse except against the fraudster, and such recourse is usually of little help because the fraudster is generally bankrupt or has left the jurisdiction.  
To overcome the inequity of this outcome, most title registration legislation establishes a compensation scheme so that the innocent original owner can receive some recompense.  (Note that in the Northern Territory of Australia, the title registration legislation does not include a compensation scheme.)  This does not mean that the original owner gets the land returned – it just means that he or she gets money to compensate for the loss.
Observations on indefeasibility

If indefeasibility were to be introduced, there would have to be acceptance of the fact that innocent owners could be defrauded of their property, and that if there was no compensation scheme in place, such innocent owners would not only lose their property but would have very restricted chances of recovering any money (assuming that the fraudster had no assets or could not be found).

From a policy (and moral) perspective, it is submitted that this outcome would not be acceptable.  Indefeasibility shifts the risk of buying a property – or caveat emptor or let the buyer beware – from the purchaser to the existing owner.  However, the existing owner is unlikely to be aware or even capable of becoming aware that a fraud is underway.  The buyer, on the other hand, is well placed to carry the burden of risk, particularly as he or she would generally be conducting other enquiries into the property at the time.  The consequence of the application of indefeasibility in this situation not only fails to accord with the maxim caveat emptor but it also fails to accord with the broad rule of law that a person cannot sell something that he or she does not own (the nemo dat principle).

The unacceptability of the strict application of indefeasibility is reflected in the United Kingdom’s title registration legislation – both the statutes of 1925 and the 2002 – which permit the courts to override the principle if the merits of the case demand it.  So, for example, the court could order the restoration of title to the original owner if he or she demonstrated that he or she had a close personal relationship with the land (such as a family home).  This exception is significant because it recognizes:

· the strong emotional tie that people have to their land,

· more broadly, the value of land ownership on social stability and security, and

· still more broadly, the shortcomings of indefeasibility.

Recommendation on title registration system

It is recommended, therefore, that the GoAP review its decision to introduce a title registration system, particularly one that does not incorporate a compensation scheme.  It is submitted that an indefeasible title registration system would not accord with the existing legal system or the community’s fundamental concept of fairness.
Improved deeds registration system

However, a decision to refrain from introducing a title registration system does not mean that improvements to the registration of land and transactions affecting it cannot be made.  It is recommended, as an alternative to introducing a title registration system, that the GoAP introduce an improved deeds registration system.  Such a system would bring most of the benefits of a title registration system, but it would not result in the inequitable outcome inherent in a title registration system (as described above).
An improved deeds – or “hybrid” system – would use the existing law as a foundation, and apply such principles as caveat emptor and nemo dat but it would add an extra set of rules and procedures for registering transactions.  These extra rules and procedures would ensure that the data in the registration system was more reliable or more robust than the data in the current land records systems.  As such, people could use the system with greater confidence, and the cost of transacting with land should be reduced.  So, too, should the incidence of disputes or, at least, the cost of resolving disputes when they arise.  Overall, these improvements should enhance economic activity and increase a sense of security amongst landholders.

In practical terms, an improved deeds system would require a new system of deeds registration in which the registration authority would:

· check the content of deeds,

· check the identification of the parties to the deed,

· ensure that the information in the deed was correct, 

· provide the authority with power to require errors to be corrected, 

· enter the information in a data base of land ownership and encumbrances, based on a separate entry for each land parcel, 

· possibly, provide the land owner with a “certificate of title” on which all the transactions with the land are recorded, and which must be produced to allow a new deed to be registered, and

· permit public access to the data base so that anyone could search the ownership of a land parcel.
Deeds would be drafted of specially designed, standard forms that would facilitate checking of the contents, the data base would be maintained electronically, and all documents would be scanned and stored electronically.  Information would be available over the web.

Legally, the system would:

· provide incentive for people to register their deeds by stating that the first deed to be registered would gain priority over other deeds dealing with the same land, even if the other deeds were executed earlier in time.  Note, however, that there need not be a duty to register – the option to register would be left to the parties, but if they did not register, they would not have the benefits of priority over other deeds with the land.  In practice, the consequence of providing priority is generally that most people register their deeds, particularly if a mortgage is involved,

· state that the data base would be prima facie evidence of the facts shown in it, so that the burden of proving that the data base was incorrect would lie on the person disputing it, and

· official searches would be acceptable in court as proof of the content of the data base.

A relatively short law would be required to permit the changes described above.  

It is noted that the system recommended here is largely similar to that operating in Thailand and similar to the systems operating in Western Europe.

As noted above, the general and statute law would continue to apply.  The purchase and sale of land would be regulated by contract and land law, succession would be regulated by the laws (both general and statutory) on succession, and mortgages and leases would be regulated by the existing laws on those topics.  The law on deeds registration would simply add further requirements on how to register, provide the benefit of registration, and give the registration authority the powers that it needs to operate the new system.
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